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16 Prosecutors Offices Divided Over Discretionary Fund Case

Results of a recent opinion poll taken of city and county district prosecutors’ offices across the country show 50% of them believe the discretionary fund is public money. However, half of the district prosecutors’ offices believe Ma Ying-jeou is innocent.

The Prosecutor General’s Office instructed the Chief Prosecutors of various cities and counties to study a unified standard for handling the discretionary fund of executives, recently. Chief Prosecutors then polled their prosecutors on the matter. Prosecutors were asked: “Do you believe that the discretionary fund is practical compensation to government executives or public money?” and “Do you believe that Ma Ying-jeou committed any crime in his discretionary fund case.”
Opinions were divided. Eight prosecutors’ offices -- including Taipei, Taitung, Miaoli, Changhua, Nantou, Yunlin, Kaohsiung and Penghu -- said the discretionary fund was public money and not practical compensation. However, a further eight prosecutors’ offices -- including Banchiao Prosecutors’ Office -- said that Ma Ying-jeou did not commit any crime in his discretionary fund case. 
Prosecutors’ offices that hold the discretionary fund as public money believe that it is not a private fund belonging to the executive and that all expenditures should have supporting documents for accounting and auditing purposes.

However, among prosecutors’ offices supporting this idea, those of Taitung, Miaoli, Changhua, Yunlin and Penghu believe Ma Ying-jeou is innocent.

Instead, they uphold that despite the discretionary fund being public money if an executive did not have subjective criminal intent in an alleged mishandling of his discretionary fund, then no criminal charge should be considered. 

In private, some prosecutors admit that in the past there were no specific stipulations with regard to half of the discretionary fund transferred to the private accounts of executives. Customarily, this money was considered part of their income. 

Moreover, some prosecutors believe whether the principal has subjective criminal intent should be considered; they also believe that the determination of the offense should be  strictly defined. Because our legal system is based on a statutory system, if an act has no explicit stipulations covering it in the law then that act is not punishable.

In this survey, the prosecutors’ offices of Shihlin, Yilan, Taoyuan, Hsinchu, Taichung, Chiayi, Pingtung and Kinmen, at least, believe that because the case is now pending in court any opinion they give will have no legally binding force. Some prosecutors even refused to answer the questions put to them because they saw the move asking them to answer specific questions as an attempt to entrap them.

Some prosecutors say they believe laws are for maintaining social order. It is important to consider the act itself against the possible harm caused to society. In Ma Ying-jeou’s discretionary fund case, thousands of hours of manpower have already been wasted. If the discretionary fund cases of more than 30,000 other executives were investigated, what good would this do to social order?

The table below gives the preliminary results of the prosecutors’ poll:

Results of the Opinion Polls on the Discretionary Fund Case Taken of District Prosecutors Offices 
	
	Do you believe that the discretionary fund is practical compensation or public money? 
	Do you believe that Ma Ying-jeou committed any crime in his discretionary fund case? 
	

	District Prosecutors Offices 
	Practical compensation
	Public money
	Guilty
	Not guilty
	Refused to respond 

	Taipei 
	
	□
	
	
	

	Shihlin 
	
	
	
	
	□

	Banciao 
	□
	
	
	□
	

	Keelung 
	□
	
	
	□
	

	Yilan 
	
	
	
	
	□

	Taitung 
	2
	12
	4
	6
	

	Haulien 
	5
	1
	
	
	

	Taoyuan 
	7
	3
	
	
	

	Hsinchu 
	0
	1
	
	
	□

	Miaoli 
	
	□
	
	□
	

	Changhua 
	16
	18
	10
	22
	

	Nantou 
	
	□
	
	
	□

	Taichung 
	
	
	
	
	□

	Yunlin 
	
	□
	
	□
	

	Chiayi 
	
	
	
	
	□

	Tainan 
	
	
	
	□
	

	Kaohsiung 
	42
	58
	58
	42
	

	Pingtung 
	
	
	
	
	□

	Penghu 
	
	□
	
	□
	

	Kinmen 
	
	
	
	
	□

	No. of

Prosecutors’
Offices
	4 offices
	  8 offices
	  1 office
	  8 offices
	 8 offices


How the discretionary fund case may develop 

	
	
	Possible developments 

	If the discretionary fund is a practical compensation
	Ma Ying-jeou case
	1. The indictment is withdrawn. 

2. Ma is found not guilty; no further appeal from the prosecutors. 

	
	The “DPP four princes” and other executives’ cases 
	Prosecutors only investigate disbursement with false receipts, and do not investigate the part already completes being accounted and audited for. 

	If the discretionary fund is public money 
	Ma Ying-jeou case 
	The court continues the trial. 

	
	The “DPP four princes” and other executives’ cases 
	Every disbursement must conform to the requirements of a public expenditure. 


     Prosecutors’ Opinions Have No Binding Force on the Courts

The Prosecutor General’s Office asked various prosecutors offices to offer their opinion in its effort to seek a consistent standard regarding discretionary fund cases. 

However, as expected, opinions varied, and whether prosecutors can form a standard acceptable to the outside world remains questionable. Earlier, the Prosecutor General ‘s Office indicated that it would convene a conference of prosecutors to create a unified standard for investigating this case. It further announced that the effort was directed towards the discretionary fund cases now being handled and investigated. The various prosecutors’ offices were instructed to convene separate meetings of prosecutors in order to gather their opinions. These opinions along with other prosecutors’ opinions of the country will form a basis for discussion during the national conference of prosecutors. 

It looked an ideal way to gather the collective wisdom of prosecutors across the country in order to resolve this highly political and sensitive case. However, the judiciary had assessed earlier that even if prosecutors, through a vote, should decide to support the legal opinions of either the Tainan or Taipei Prosecutors Office, respectively, or even if the national prosecutors conference should decide a unified opinion on the matter, neither would be binding on the courts. 

The Prosecutor General’s Office is expected to call up a national conference on May 8th. Observers perhaps expect that the conference will produce a unified standard on whether to support Ma Ying-jeou’s indictment and handle the similar cases of the “four princes” of the DPP by the same standard, or whether to support the legal opinion of the Tainan Prosecutors and face a critical decision whether to withdraw Ma’s indictment. 

Either development will face attack from those with a differing opinion. For this reason, the majority of judicial circuits are not optimistic that a consistent standard satisfactory to the outside world can be found. 

                                         Earlier Legal and Judicial Rulings

1) According to a Prosecutor’s Dismissal issued by the Hsinchu Prosecutors Office in 1985, the discretionary fund was considered a “special award.”
2) In Judicial Review No. 421, the Council of Grand Justices rendered the opinion in 1997 that the discretionary fund was “regular compensation.”
3) In the legal advisory opinion of the Ministry of Justice of 2006, and a Prosecutor’s Dismissal issued by the Tainan Prosecutors Office of 2007, the discretionary fund was considered by both organs a “substantive subsidy.”
In other words, in the last twenty-two years, four different legal and judicial organs have consistently concurred that the part of the discretionary fund that required only a signed receipt for auditing is not public money, but private money.  Obviously, this interpretation has become an administrative precedent.

